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DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, ROCK ISLAND DISTRICT
PO BOX 2004 CLOCK TOWER BUILDING
ROCK ISLAND, ILLINOIS 61204-2004

REPLY TO
ATTENTION OF

July 25,2016
Operations Division
SUBJECT: CEMVR-0OD-P-2014-1313-a

Mr. Joey Mahmoud

Dakota Access Pipeline, LLC
1300 Main,

Houston, Texas 77002

Dear Mr. Mahmoud:

Our office reviewed the information provided to us within your Pre-Construction
Notifications (PCNs), addendums, cultural resources surveys, biological assessment, and
supplemental information received in our office between December 31, 2014, and March 28,
2016, concerning your proposal to discharge dredged or fill material into Waters of the United
States (WOUS), and conduct work under navigable waters, for work associated with the
construction of utility pipeline crossings for the Dakota Access Pipeline. The construction of
the 30-inch crude oil pipeline known as the Dakota Access Pipeline Project (DAPL) will begin in
the Bakken and Three Forks production Region in North Dakota and terminate at a crude oil
market hub near Patoka, Illinois. The proposed pipeline will cross approximately 1,168 miles
through three separate Corps Districts, including 393 miles within the Rock Island District
(MVR), transecting through portions of Lyon, Sioux, O’Brien, Cherokee, Buena Vista, Sac,
Calhoun, Webster, Boone, Story, Polk, Jasper, Mahaska, Keokuk, Wapello, Jefferson, Van
Buren, and Lee Counties in Iowa; and Hancock, Adams and Schuyler Counties in Illinois.

This letter concerns the verification of construction activities within separate and distant
waters of the U.S. associated with PCNs 2 thru 63 in Iowa (see attached spreadsheet,
Attachment A). It is our understanding that you will perform horizontal directional drills at Iowa
PCNs 1 and 34, and those PCNs are withdrawn. We have reviewed your project under Section
404 of the Clean Water Act, and Section 10 of the Rivers and Harbors Act of 1899. Your project
is verified under Nationwide Permit No. 12, as published in the enclosed pages of the February
21, 2012 Federal Register notice (77 FR 10184), provided you meet the permit conditions for the
nationwide permits which are also included in the Federal Register and the special conditions )
listed below. The decision regarding this action is based on information found in the N4
administrative record, which documents the District’s decision-making process, the basis for the
decision, and the final decision

The Iowa Department of Natural Resources has issued water quality certification for the
nationwide permits, however water quality certification is not needed for PCN 18 in Iowa, as it is
a horizontal directional drill under a navigable water (Des Moines River), and does not result in a
discharge into a water of the United States.
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By letter dated May 2, 2016, the U.S. Department of the Interior, Fish and Wildlife Service
(FWS), concurred with the Corps’ determination of “May Affect, not Likely to Adversely
Affect” for Topeka shiner (Notropis topeka) based on utilization of Horizontal Directional Drill
(HDD) crossing methodology for two crossings of potentially occupied streams (North Raccoon
River and Cedar Creek); the implementation of “Best Management Practices” (Attachment B) on
the remaining crossings of potentially occupied streams (PCN7, West Fork Camp Creek;
PCN8,Camp Creek; PCN9, Lake Creek; PCN10, Purgatory Creek; PCN11, West Cedar Creek;
PCN12, East Cedar Creek; PCN 13, Hardin Creek; PCN13, West Buttrick Creek; PCN14, East -
Buttrick Creek; and PCN15, an unnamed tributary to East Buttrick Creek; and the
implementation of enhanced Conservation Measures at the East Cedar Creek crossing (PCN12).
The enhanced Conservation Measures are described in the enclosed Attachment C, Supplemental
Information to the Biological Assessment. :

In addition, in the May 2 letter, the FWS concurred with a “May Affect, not Likely to
Adversely Affect” determination for the Indiana bat (Myotis sodalis) and Northern long-eared
bat (Myotis sepentrionalis) based on the understanding that most of the Action Areas have
already been cleared, and that in those Action Areas that are yet to be cleared the remaining
habitat containing suitable roosts for the Indiana bat will be removed with the following
conservation measures:

1. Cutting of trees within Action Areas occurs during the wintertime (October 1 to March
31) and summer clearing occurs only in Action Areas where there are no positive
Indiana bat mist net captures.

2. Summer tree clearing must include exit surveys completed by a qualified biologist for
all suitable roost trees following the guidance for Emergence Surveys for Potential Bat
Roosts in Appendix E of the 2016 Revised Range-Wide Indiana Bat Summer Survey
Guidelines (USFWS Guidance; USFWS, 201¢; USFWS 2015a). Suitable roost trees are
trees of 5> dbh or greater as defined in the 2016 and 2015 guidelines. If any bats are
observed during the exit surveys, clearing of that Action Area must occur between
October 1 and March 31.

Your adherence to implementation of the above BMPs and enhanced conservation measures
for Topeka shiners, and the above two conservation measures concerning Indiana bats is
required.

The Corps has determined construction of the DAPL project within Corps Action Areas will
have no adverse effect on significant cultural resources provided that for lowa PCNs 2-6, 17, 18,
19, 23-33, 35 & 36 the permittee adheres to the enclosed “Rock Island District Tribal
Monitoring Plan for Dakota Access Pipeline” (Attachment C), and Nationwide Permit General
Condition No. 21 — Discovery of Previously Unknown Remains and Artifacts and the
management recommendations outlined in the approved avoidance plans: Horizontal Directional
Drill Plan for Archaeological Site Avoidance, Unanticipated Discoveries Plan Cultural
Resources, Human Remains, Paleontological Resources & Contaminated Media, Dakota Access
Pipeline Project (DAPL) for Towa.
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Multiple special conditions have been incorporated into this DA authorization to protect the
-quality, integrity, and abundance of aquat1c resources, cultural and historic properties, and
federally threatened and endangered spec1es In accordance with NWP General Condition 27,
you must comply with the following project specific special cond1t1ons

1.

The permittee shall comply and implement the plans described in- the Pre-Construction
Notifications (PCNs) dated December 30, 2014, (IL) and December 29, 2014 (IA) and
subsequent addendums dated March 25, 2015 (IL & TA). The plans were listed in the
appendices and included the HDD crossing plans, Open Trench crossing plans, HDD
Contingency Plan, Draft Spill Prevention, Containment and Countermeasures Plan, and
others listed. .

The party respons1b1e for providing compensatory rn1t1gatlon is Dakota Access, LLC,
for Department of the Army (DA) Permit No. CEMVR-OD-P--2014- 1313a. The
technical specifications listed in the document entitled DAPL Skunk River Wetland
Site, Final Wetland ‘Mitigation Plan January 2016; are approved and made part of this
Ver1ﬁcatlon and may be used as a reference for various procedures for the mitigation
plan. However, the information contained in the aforementioned document is-
superseded by any permit conditions or written specifications provided by the Corps of
Engrneers Permanent conversion of forested wetland for Towa shall be mitigated at a
minimum 2:1 impact-to-mitigation ratio. Temporary conversion of forested wetland for
Towa will be rn1t1gated atal.5:1 m1t1gatlon to impact ratio.

The required compensatory mitigation for the temporary conversion of 1.70 acres of
forested wetland, at a 1.5:1 mitigation ratio, is 2.55 acres of forested wetland. The
required compensatory mitigation for the permanent conversion of 1.77 acres of
forested wetland to emergent wetland, at a 2:1 rnrtrgatlon ratio is 3.54 acres of forested
wetland. Total required compensatory mitigation in Towa is 6.09 acres of forested

“wetland. The applicant has proposed to consolidate the required compensatory

mitigation for impacts within the State of Towa at a consolidated mitigation site. The
applicant has offered 8.76 acres of forested wetland compensatory mitigation, to be
constructed along the main stem of the North Skunk River in Section 1, Township 77
North, Range 16 West Mahaska County, Iowa in a document titled “DAPL Skunk
River Wetland Fina] Wetland Mitigation Plan.July 2016”. Total compensatory
mitigation required by MVR is 6.09 acres, therefore the 8.76-acre proposal is
acceptable to meet compensatory mitigation requirements. Monitoring shall be required
for a 10 year period beginning the year after planting, and an as-built plan shall be
submitted to the Corps of Engineers upon establishment of species of the tree
plantation. Success standards after 10 years must include achieving an 80%
survivability of the planted species for each year after initial planting; minimum of 109
woody stems/acre consisting of 5 or more native, hydrophytic woody species per acre;
no more than 5% of the wetlands shall consist of a contiguous unvegetated open water
area measured no later than September 15™ of each year; at least 90% of the vegetative
cover consists of desirable plant species with a minimum of 10 hydrophytic plant
species per acte; and no single occutrence of undesirable species shall exceed 0.10
contiguous acres in area. If unsuccessful after 10 years, the permittee will be required to
initiate adaptive management actions that may include additional monitoring, additional
plantings, consideration of other sites, the use of a m1t1gat1on bank, or other options.
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‘Mltlgatlon efforts at: the Iowa compensatory mitigation site shall beg1n concurrent with
the initiation of project construction. The mitigation work shall be completed within
one year of the completlon of prOJect construction. :

The Permlttee shall not1fy the Corps of Engineers at least 60 days pr1or to any future
: development or land-use conversion of the wetland mitigation area for any purpose
‘which may mterfere with or be detrimental to wetland functions. Such development or
‘land use conversion is proh1b1ted without prior written: approval from the Corps of
‘Engmeers f :

Where forested wetlands are cleared within Actron Areas along the ahgnment outs1de -
of the permanent conversion zone, DAPL will not replant trees but will restore pre-
project ground contours, plant native hydrophyt1c emergent Vegetatlon and allow
natural re- colon1zat10n by woody species. T

With the except1on of farmed wetlands, a minimum of 15 d1fferent wetlands species

; ‘(natlve grasses; sedges, rushes, forbs, and/or ferns) shall be seeded into the disturbed
emergent wetlands and maintained open areas within forested and scrub shrub wetlands
at a rate of 10 1bs. of pure live seed per acre to increase the diversity of native

~ herbaceous wetland plants. Native plant plugs may also be used in conjunction with, or
in substitution of seed. Oats and/or annual rye shall be incorporated into the seed mix to
serve/as a nurse crop. Restored, temporarily impacted wetlands shall be monitoted for a
minimum period of three years, with annual monitoring reports subm1tted to the District
Engineer (DE). Atthe end of the three years monitoring period, 80% or greater of the
aerial coverage shall be dominated by native hydrophytic plants in emergent and
forested wetlands previously dominated by native hydrophytic species. DAPL will not
be heli to this performance standard (i.e., 80% coverage) within- wetlands where the

- pre-project plant communities were dommated by aggressive Eurasian species [e.g.,
reed canary grass (Phalarzs arundinacea), purple loosestrife (Lythrum salzcarza) or

- common reed (Phragmztes australis), etc. :

" Non- nat1ve plants and aggressive native cultivars such as sw1tch grass (Panicum
* virgatum) shall not be used in seed mixes, and invasive species such as reed canary
- grass (Phalaris arundinacea), purple loosestrife (Lythrum salicaria), smooth brome
-~ grass (Bromus inermis), crown vetch (Corinilla varia), birdfoot trefoil (Lotus
cormculatus) Canada thistle (Cirsium arvense), bull thistle (Cirsium vulgare), wild
parsnip (Pastinaca sativa), common reed (Phragmztes australis), Burasian
honeysuckles (Lonicera spp.), buckthorns (Rhamnus cathartica and R. frangula) and
- white and yellow sweet clovers (Melilotus alba and M. oﬂ cinalis), and Japanese Hops
(Humulus Japomcus) w1ll be controlled.

Drawmgs/photographs/locatlon maps of the restored wetlands and stream bod1es will be
submitted to the District Engineer (DE) within 90 days of complet1ng restoration activities
along the entire ‘pipeline route. The drawings must include a list of species planted, the -
location of all plantings, cross-sectional drawmgs of the planting’ schemes and the

\ boundaries of the temporary impacts and restoration act1V1t1es :
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: If excavatron and constructlon are completed outside an opt1mal seedmg per1od
- temporary erosion control measure shall be implemented immediately 1 upon completion
- of excavation and construction and shall be maintained until such time as wetland _
plantmgs can be completed during an optimal period: The. permanent vvetland plantmgs e

o fshall then be completed durmg the next opt1mal seedmg perlod

oo

12,

B

‘The Perm1ttee shall provrde an annual report to the Dlstnct Engmeer documentlng the
: j’extent of the mitigation and restoration work completed along the Towa portion of the - -
: !prOJect The results of the survey shall be documented annually in an annual progress
", report as spe01ﬁed in RGL 08-03, :
* http://www.usace.army. mll/Portals/2/docs/cmlworks/RGLS/rclO8 03 pdf The Permlttee
- shall notlfy this office in ‘writing upon completlon of all wetland mltlgatron and restoration

activities. ‘The Permittee shall be responsible to perform any corrective actions deemed

o necessary by thrs drstnct to insure the success of the Wetland mltlgatlon and restoratron e
- ,act1v1t1es ‘ = , : . _

These annual reports are due no later than December 31 of each year for the momtormg
& perlod All annual momtormg reports shall be formatted for an 8.5 x 11 inch p1ece of

- paper. Reports are due after the first full grovvmg season after the m1t1gat1on 1§

- constructed and annually thereafter for a minimum per1od of 10 years (3 years for -
j;restoratlon act1v1t1es) ~ , - . :

The Perrmttee shall notlfy the DE W1thm 60 days 1f any parts of the compensatory

- mitigation project are not achieving their performance standards as antlcrpated The ;
- Permittee shall prov1de 60-day advance notification to the district engineer if any actionis
' taken to modify the approved mitigation: plan Remedial Work ‘may include re- gradmg =
- and/or replanting the various restoration areas or at the DAPL Skunk R1ver Wetland Site.

' The Permittee shall take immediate proactive steps necessary to correct any deﬁc1enc1es L

S

15
~ daysof project completion, provide this office with locations (latrtude/longltude) of all
' crossings of watets of the United States (including wetlands) along with property :
' owner contact information. This reporting requ1rement mcludes those crossrngs ‘not

> prev1ously subm1tted as Preconstructlon Notices. :

* outlined in the momtormg reports and shall coordinate with this: office during
“'lglmplementatron to msure comphance wrth the terms and cond1t1ons in thrs perm1t

Your respons1b1hty to complete the required compensatory m1t1gat1on and restorat1on

Work will not be consrdered fulﬁlled by our office until you have demonstrated success:
“as outlined above and have recelved wr1tten ver1ﬁcat1on from the U S Army Corps of
- ,Engmeers ' : ~ : o

To fac1l1tate post construct1on compl1ance mspectlons ‘the Permrttee shall w1th1n 60 .

‘:iNatlonW1de Perm1t General Condition No. 12 of the attached Nat10nw1de Perm1t
‘Summary states “Appropnate soil erosion and sediment controls must be used and

- maintained in effect1ve operatmg condition during construction, and all exposed soil -

- and other fills, as well as any work. below the ordinary h1gh water mark must be ,

R f,permanently stablllzed atthe earliest pract1cable date. Permittees are encouraged to :

S .perform work wrthm waters of the Umted States during perrods of low- ﬂow or no-
ﬂow : « : o



S 18 [fRemoval of vegetatronx 1nclud1ng trees located in or adJ acent fo
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: “jiand stream channels may':'not be graded or used as staglng areas,
e ;temporary fill sites, etc.. without prior authorization from the C
~ to the commencement of any phys1cal work w1th1n the desrgna
- way, wetlands and wat bodies that are to remain undisturbed’
in the ﬁeld and 1dent1ﬁed'to the heavy equlpment operator ‘

tps of Engineers. Prior
d}econstructlon rrght-of- »
11 be clearly marked

ter f of the Umted
‘that which is absolutely necessary}‘fo onstruction of this
JiE, etland srte

. States, shall be limite
‘ uprOJect All woody deb _s‘ shall be removed to: an upland I

wetlands r1vers and

l’9‘*.‘f' i :All tempor ) y~_1mpacts to waters of the Umted States "mcl 1di

k ‘_;’[;5{90 days of the 1n1t1al ground dlsturbance Topso1l segregauo '
o construct1on travel lanes may remam untll restoratlon 1s compl

20, The apphoant shall otify |
he v'materral stagmg and sp01l storage are located in waters:of the

v ;

B If the banks are not a 'Ored you are. requ1red to grade'th )
B 2N slope and replant them with permanent perenmal nat’ € grasses and forbs and a
o :_.’_,nurse crop of annual rye or oats o L : :

" 22 " Bank and shorelme protectlon shall cons1st of su1table cleanm i s'?“’(geotechmcal

porary crossmgs T

anks ona mmrmum a0

{fabr1c native cobble; -and quarry run rock) free from: debrrs trash, and‘other deleter1ous ‘ o

i fmaterrals Concrete rubble, broken asphalt, car bodies, and broken oncrete conta1n1ng o
e asphalt are spec1ﬁcally excluded from this authorrzatron . ;

i 23 =Any land use. convers1on w1th1n the wetland and stream restorat10n/m1t1gatron areas :
i :ff,:;whlc ,V"may interfere wrthor be detrrmental to the funct1ons and values of these aquat1c
'gf‘;reso ces,f is proh1b1ted [ f .

" 24. All wetland' boundarres and waterbody buffer areas shall be marked in the ﬁeld w1th
i ‘7‘,{:'s1gns and/c hrghly vrsrble ﬂaggmg untrl constructlon-relat ' G
L act1v1t1es are Omplete

250 In: wetlands th top 12 1nches of the trench shall be backﬁlle with the top 12 1nehes of
e \f"vtopsorl excavated from the trench. All sidecast material shal s;‘baokﬁll in the
- trench or removed as excess material from the wetland to an uplan isposal site..
S !i':Backﬁllrng with the sidecast materral shall. allow for soil settlement that could « oocur Ey
~ overan'18 to 24 month- perlod The maximum temporary crown allowed overthe =
i ﬂftrench is'12- mches All materral beyond th1s 12- mch temporary croWn is consrdered
'fexcess materral it et e




s







 Board on July 26, 2016,

tB Attachment C A










echanized clearing of

































